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This is a decision in response to the petition filed October 24, 2007 1 , to revive the above-identified 
application under the provisions of 37 CFR 1.137(a). 

The petition is DISMISSED. 

A review of the record reveals that the application became abandoned for failure to timely reply 
within the meaning of 37 CFR 1.113 to the final Office action, mailed August 22, 2005, which set a 
shortened statutory period for reply of three (3) months. No extension of time under the provisions of 
37 CFR 1.136(a) was obtained. Accordingly, the application became abandoned on November 23, 
2005. A Notice of Abandonment was mailed on Mach 9, 2006. In response, on September 17, 2007, a 
petition to revive under 37 CFR 1.137(a) and a Request for Continued Examination under 37 CFR 
1.114 were filed; however, the papers were directed to an incorrect application number. It is noted 
that while the transmittal letter of September 17, 2007 indicates that a Petition For Revival Of An 
Application For Patent Abandoned Unintentionally is being filed along with the requisite $1,500 
petition fee, a Petition For Revival Of An Application For Patent Abandoned Unavoidably Under 37 
CFR 1.137(A) was filed. 

A grantable petition under 37 CFR 1.137(a) must be accompanied by: (1) the required reply, unless 
previously filed; 2 (2) the petition fee as set forth in 37 CFR 1.17(1); (3) a showing to the satisfaction 
of the Director that the entire delay in filing the required reply from the due date for the reply until the 
filing of a grantable petition pursuant to 37 CFR 1.137(a) was unavoidable; and (4) any terminal 
disclaimer (and fee as set forth in 37 CFR 1.20(d)) required pursuant to 37 CFR 1.137(c). 



1 The original petition was filed on September 17, 2007. A copy of the papers filed September 17, 2007 was provided on October 24, 2007 to include 
the correct application number. 

2 In a nonprovisional application abandoned for failure to prosecute, the required reply may be met by the filing of a continuing application. In an 
application or patent, abandoned or lapsed for failure to pay the issue fee or any portion thereof, the required reply must be the payment of the issue fee 
or any outstanding balance thereof. 
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The petition lacks item (3) since the showing of record is insufficient to establish to the satisfaction of 
the Director that the delay was unavoidable within the meaning of 35 U.S.C. § 151 and 37 CFR 
1.137(a). 

The papers filed on September 17, 2007 will be moved from the incorrect application file to the 
present file where they were intended. Likewise, all of the fees paid on September 17, 2007 will be 
reapplied to this application. It is noted that a petition fee of $1,540 and a RCE filing fee of $810 
were applied to this application in association with the copy provided on October 24, 2007 of the 
original papers filed September 17, 2007. Accordingly, the fees paid October 24, 2007 will be 
refunded in the form of a credit to counsel deposit account in the amount of $2,350. 

While the showing of record is not sufficient to establish to the satisfaction of the Director that the 
delay was unavoidable, petitioner should consider filing an appropriate petition under 37 CFR 
1.137(b) stating that the delay was unintentional. Public Law 97-247, § 3, 96 Stat. 317 (1982), which 
revised patent and trademark fees, amended 35 U.S.C. § 41(a)(7) to provide for the revival of an 
"unintentionally" abandoned application without a showing that the delay in prosecution or in late 
payment of the issue fee was "unavoidable." This amendment to 35 U.S.C. § 41(a)(7) has been 
implemented in 37 CFR 1.137(b). An "unintentional" petition under 37 CFR 1.137(b) must be 
accompanied by the $1,540 petition fee. 

The filing of a petition under 37 CFR 1.137(b) cannot be intentionally delayed and therefore must be 
filed promptly. A person seeking revival due to unintentional delay cannot make a statement that the 
delay was unintentional unless the entire delay, including the date it was discovered that the 
application was abandoned until the filing of the petition to revive under 37 CFR 1.137(b), was 
unintentional. A statement that the delay was unintentional is not appropriate if petitioner 
intentionally delayed the filing of a petition for revival under 37 CFR 1.137(b). 

Further correspondence with respect to this matter should be addressed as follows: 

By Mail: Mail Stop PETITION 

Commissioner for Patents 
P. O. Box 1450 
Alexandria, VA 22313-1450 

By hand: U. S. Patent and Trademark Office 

Customer Service Window, Mail Stop Petitions 
Randolph Building 
401 Dulany Street 
Alexandria, VA 22314 



By facsimile: (571) 273-8300 

Attn: Office of Petitions 
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Telephone inquiries concerning this decision should be directed to the undersigned at (571) 272-3204. 




Sherry D. Brinkley 
Petitions Examiner 
Office of Petitions 



